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DETAILED ACTION 

1 . This Office Action is responsive to the communication filed on 2/1 3/04 

2. Claims 1-32 are pending for examination. 

Information Disclosure Statement 

3. The information disclosure statement (IDS) submitted on 6/4/04 were considered by the 
examiner. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed publication in this 
or a foreign country, before the invention thereof by the applicant for a patent 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

5. Claim 1, 3-5, 6, 8-10 are rejected under 35 U.S.C. 102(b) as being anticipated by Bishop 
et al. U.S. Patent No. 5,872,913 ("Bishop"). 

6. As per claim 1, Bishop discloses a performance monitoring system, comprising: 

a performance component [140 fig. 9] that initiates at least one low priority thread 
involving at least one computing resource [CPU]; and 

a monitoring component [162 fig. 9] that obtains at least one performance parameter for 
computing resource derived, at least in part, from the low priority thread initiated by the 
performance component [col 10 lines 51-61]. 
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7. As per claim 3, Bishop discloses the computing resource comprising at least one selected 
from a group consisting of a CPU and a memory resource [col. 10 lines 51-51]. 

8. As per claim 4, Bishop discloses the performance parameter comprising at least one from 
the group consisting of available CPU processing time, available memory, and available CPUs 
[col. 10 lines 55-56]. 

9. As per claim 5, Bishop discloses a dynamically linked library comprising the system of 
claim 1 [SYSTRACE-col. 11 lines 1-14]. 

10. Claims 11, 13-16, 18, 19-20, 32 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Berc et al. U.S. Patent No. 5,796,939 ("Berc"). 

11. As per claim 1 1 , Berc discloses a performance monitoring system, comprising: 

a performance component [231-233 fig. 2] that initiates at least one high frequency 
interrupt involving at least one computing resources [col. 4 lines 44-47; col. 1 lines 50-56]; and 

a monitoring component [230 fig. 2] that obtains at least one performance parameter for 
the computing resource derived, at least in part, from the high frequency interrupt initiated by the 
performance component [col. 2 lines 2-7; claim 1] . 



In summary, Berc teaches the means to initiate a high frequency sampling to obtain at least one performance 
parameter that generated by the processor. 
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12. As per claim 13, Berc discloses the computing resource comprising at least one selected 
from the group consisting of a CPU and a memory resource [claim 1], 

13. As per claim 14, Berc discloses the performance parameter comprising at least one from 
the group consisting of available CPU processing time, available memory, and available CPUs 
[inherent - lines 17-24]. 

14. As per claim 15, Berc discloses a dynamically linked library [a kernel mode 
components]. 

15. As per claim 1 8, Berc discloses the entity employing the method of claim 1 6 comprising 
a computer [fig. 1]. 

16. As per claim 19, Berc discloses a method, therefore, Berc discloses a computer readable 
medium to perform the method. 

1 7. As per claim 20, see claim 1 8. 

18. As per claim 32, Berc teaches a data packet transmitted between two or more computer 
components [Kernel mode component 230 and a set of performance counter 201 -Fig. 2] that 
facilitates computing performance, the data packet comprising, at least in part, information 
relating to a computing performance system that utilizes, at least in part, at least one selected 
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from the group consisting of at least one low-priority thread with memory and computationally- 
intensive operations and at least one high frequency interrupt to determined availability of 
computing resources [abst]. 

Claim Rejections - 35 USC § 103 

19. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

20. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

21. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

22. Claims 12, 17 are rejected under 35 U.S.C. 103(a) as being unpatentable over Berc as 
applied to claim 1 1 or 16 above. 

23. As per claim 12, Berc does not explicitly teach the high frequency interrupt comprising 
an interrupt with a frequency of at lest approximately 300 Hertz. However, Berc particularly 
teaches the interrupting rate can be fixed or variable and that the rate can be very high. 
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Therefore, it is obvious to one of ordinary skill in the art that the interrupt rate teach by Berc 
comprises the frequency of 300 Hertz. 

24. Claims 21, 23-31 are rejected under 35 U.S.C. 103(a) as being unpatentable over Berc in 
view of Bishop. 

25. As per claim 21, Berc discloses a performance monitoring system, comprising: 

a performance component that initiates at least one high frequency interrupt involving at 
least one computing resource; and 

a monitoring component that obtains at least one performance parameter for computing 
resource derived, at least in part, from at least from the high frequency interrupt initiated by the 
performance component [see discussion in claim 11]. 

Berc does not teach initiates at lest one low priority thread. 

Bishop teaches another method directed to the monitoring and capturing of data 
processing system 's resource utilization. Specifically, Bishop teaches a performance component 
that initiates at least one low priority thread to obtains at least one performance parameter for 
computing resource [see discussion in claim 1]. 

At time of the invention was made, it would have been obvious to one of ordinary skill in 
the art the have modified the system of Berc with the initiates of a low priority thread of Bishop 
in order to accurate measure the availability of the CPU during idle time. 

26. As per claim 23, see claim 12. 

27. As per claim 24, see claim 13. 



Application/Control Number: 10/779,299 
Art Unit: 2115 

28. As per claim 25, see claim 14. 

29. As per claim 28 5 see claim 1 8. 

30. As per claim 29, see claim 19. 

31. As per claim 30, see claim 30. 
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Allowable Subject Matter 

32. Claims 2, 7, 22, 27 are objected to as being dependent upon a rejected base claim, but 
would be allowable if rewritten in independent form including all of the limitations of the base 
claim and any intervening claims. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Vincent T. Tran whose telephone number is (571) 272-7210. The 
examiner can normally be reached on 7:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas c. Lee can be reached on (57 1)272-3667. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Vincent Tran 
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